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STATEMENT OF THE CASE
Nature of the Case
Appellants/Plaintiffs (Gary, Kathy and Randy) are three of the children
of

Ralph

Green

(deceased)

and

Jeanne

Respondent/Defendant is their child James (Jim).

Green

(incapacitated).

The Appellants/Plaintiffs

sued Jim claiming undue influence after the parents' trust was amended from
equal distribution between the children to 100% to Jim. Jim was sued in his
individual capacity, as Trustee of his parents' trust, and as president of the
family corporation which Appellants alleged was self-dealing with Jim. 1
The district court granted Defendants' motion for summary judgment
and dismissed the case. Appellants timely appeal.
First, Appellants assert that the district court erred in granting Jim's
motion for partial summary judgment since there were genuine issues of
material fact regarding whether Jim unduly influenced Ralph and Jeanne.
This

case

was

polarizing.

From

the

standpoint

of

the

Appellants/Plaintiffs children, they were attempting to maintain corporate
formalities and avoid self-dealing and significant tax consequences with a
family property that had appreciated to upward of $15 million. From the
standpoint of Ralph and Jeanne as filtered through Jim, the other three

Green Enterprises, Inc. and Jeanne Green were also defendants below.
Without conceding that the district court's dismissals or other rulings
concerning these parties were correct, Appellants are only pursuing the claims
against Jim Green (in all his capacities) in this appeal.
1

1

children were ungrateful and were trying to thwart Jim's supposed retirement
to the family property. This very difference is why this case needed to go to
trial rather than being summarily dismissed.
In short, the district court found that Gary, Kathy and Randy were
disinherited because Ralph and Jeanne did not like their behavior. The flaw
with the district court's ruling is it does not account for the fact that the last
amendment to the Trust which disinherited Gary, Kathy and Randy and gave
100% to Jim, also disinherited Sheila, the developmentally disabled child who
had nothing to do with any of the controversy. Further, giving 100% to Jim is
a totally unnatural result since he wanted to develop and/or sell the Property,
contrary to his parents' long term and dying wishes.
Second, Appellants assert that the district court erred in holding they
failed to provide specific facts supporting their claim of undue influence. While
Appellants of course dispute this, the real problem is that the district court
applied the wrong legal standard. Idaho law generally allows material fact
issues to be created by circumstantial evidence. More to the point, Idaho case
law specific to undue influence cases recognizes that direct evidence of undue
influence is rarely obtainable, and a case can proceed without proof of specific
acts and conduct of the donee.
Third, Appellants assert that the district court erred in striking the
declaration of Appellants' expert on undue influence, Dr. Blum.
Finally, Appellants request this case be assigned to a different
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district judge upon remand.
Statement of the Facts
This record is voluminous so Appellants will begin with a cast of
characters to familiarize the Court with the major players. Then the Trust and
its amendments will be briefly described. Finally, the facts important to this
appeal will follow in chronologic order (to the extent practical):
Cast of Characters:
Ralph Green (hereinafter Ralph): father (deceased) 87 years old in 2011, passed
away March 6, 2013
Jeanne Green (hereinafter Jeanne): mother and defendant (incapacitated) 87
years old in 2011
James Green (hereinafter Jim): child and defendant
Gary Green (hereinafter Gary): child and plaintiff
Kathy Lefor (nee' Green) (hereinafter Kathy): child and plaintiff
Dwight Randy Green (hereinafter Randy): child and plaintiff
Sheila Green (hereinafter Sheila): developmentally disabled child, not part of
lawsuit
The Property: approximately 400 acres on Lake Pend Oreille which was the
original homestead of Plaintiffs' great-grandmother along with the original
log cabin, barn, family heirlooms and personal property
Green Enterprises, Inc. (hereinafter Corporation): family S corp whose primary
asset is the Property
Steve Klatt (hereinafter Klatt): property developer who became the
Corporation's property manager
Tevis Hull: corporate counsel
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Richard Wallace: wills and estate attorney who prepared the Third, Fourth,
Fifth and Sixth Amendments to the Trust
Clark Fork Pend Oreille Conservancy Organization (CFPOCO): Group to
which Greens were considering granting a conservation easement on the
Property
John Magnuson: attorney representing the majority stockholders,
Jeanne and Jim

Ralph,

John Finney: attorney representing the minority stockholders, Gary, Kathy
and Randy
Trust Iterations:
Ralph and Jeanne Green Inter Vivos Trust (1998): Estate to be split
between the five children and, further, Sheila is allowed to live in her residence
until her death or until she stops using it as her primary residence.
First Amendment (1998): Amendment clarifying Sheila's house
provision, if she stops using it as her residence and uses it as a rental property,
proceeds therefrom to be held in trust for her.
Second Amendment (2008): Regarding sub S status.
Third Amendment (2011): Jim substituted for Gary as successor
Trustee. No notification of change to previous successor trustee (Gary).
Fourth Amendment (2011): Estate divided equally between all children
if property placed in conservation easement within a year of death and if not,
entire estate to charity.
Fifth Amendment (2011): Merely clarifies that the Trust had been
amended five times.
Sixth Amendment: 100% of estate to Jim.
4

Gary, Kathy and Randy were unaware of the Third, Fourth, Fifth and Sixth
Amendments for more than a year after the Sixth Amendment was executed.
Facts
In 1902, Jeanne Green's (nee' van Schravendyk) father and his mother
(Jeanne's grandmother), homesteaded property on Lake Pend Oreille in the
Idaho panhandle. (Affidavit of Kathy Lefor in Opposition to James Green and
Jeanne Green's Motion for Partial Summary Judgment (Lefor Affidavit), para.
3.) Jeanne married Ralph Green and they had five children: Jim, Gary, Kathy,
Randy and Sheila. Sheila is developmentally disabled and was not part of the
Corporation or this lawsuit.
In 1965, Jeanne inherited the Property which consists of approximately
400 acres with 3,500 feet of shoreline on Lake Pend Oreille. (Memorandum
Decision and Order Granting Defendant James Green's Motion for Partial
Summary Judgment, Granting Defendant Jeanne Green's Motion for
Summary Judgment, and Granting Defendants' Joint Motion to Strike
Affidavits of Plaintiffs (hereinafter Decision) p. 2.)
The Property appraised for $15 million dollars in 2007. (Declaration of
John F. Magnuson in Support of Defendant James Green Motion for Partial
Summary Judgment
Memorandum.)

(Magnuson

Declaration),

Exhibit

D,

10/19/2011

In 1976 Ralph and Jeanne formed Green Enterprises, Inc.

(hereinafter the Corporation) and the Property was conveyed to the
Corporation. (Jd.)

The Corporation was formed for the purpose of estate
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planning to ensure the Property would pass to their children. (Declaration of
Plaintiffs' Counsel in Opposition to James Green and Jeanne Green's Motions
for Partial Summary Judgment filed 11/4/2014 (Declaration of Counsel m
Opposition 11/4/2014), Exhibit A, Deposition of James Green, p. 80-81.)
The Corporation's property included four cabins and leasable sites for
approximately 16 other cabins. (Decision, p. 2.) The cabins on these sites are
owned by various private parties who lease the land from the Corporation. (Id.)
The Corporation generates income from these leases and from logging. (Id.)
In the mid-1970s Jim built a cabin on the Property, but left the area
after the cabin was constructed because of a dispute with Ralph and Jeanne
over building a second cabin as the foundation for a resort development. (R. p.
36-37, para. 16.)

Jim ultimately abandoned the cabin in the 1990s and

quitclaimed it to the Corporation in 2005. (R. p. 37-38, para. 17, 26.)
By 1998, Jeanne had gifted a 10% interest in the Corporation each to
Randy, Kathy, Gary, and Jim. (Decision, p. 2.) Jeanne retained 45% of the
shares and Ralph was given 15%. (R. p. 36, para. 14.)
Also in 1998, Tevis Hull, corporate counsel, prepared the Ralph Maurice
and Jeanne Green Revocable Inter Vivos Trust (hereinafter Trust). (Decision,
p. 2.) The Trust provided that after the death of the surviving spouse, the
estate was to be divided equally among all children, children being defined as
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Jim, Gary, Kathy, Randy and Sheila. 2 (Declaration of Tevis W. Hull (Hull
Declaration), Exhibit B, p. 18, 27-28.)
Sheila's share was to be held in trust by the successor trustee for her
benefit. (Id., p. 21.) The Trust also provided to Sheila a beneficial interest for
her lifetime to use and possess a house in Oregon, as long as she used it for her
sole residence. (Id., p. 19.) Sheila was to be responsible for costs related to the
house (i.e. taxes, insurance and repairs) upon her parents' deaths. (Id., p. 20.)
In December of 1998, Tevis Hull prepared an Amendment to Trust.
(Decision, p. 3.) This amendment modified Sheila's house provision by adding
if she stops using it as her residence and uses it as a rental property, the
proceeds therefrom are to be held in trust for her. (Hull Declaration, Exhibit
C, p. 1-2) The rest of the Trust was unchanged.
In 2008, attorney William Berg prepared the Second Amendment to the
Trust. (Decision, p. 3.) It simply added provisions related to whether the S corp
would be treated as a qualified subchapter S trust or an electing

small

business trust. (Hull Declaration, Exhibit D, p. 2-3).
In 2009 Jim approached Gary and Kathy about retiring on the family
property. Jim wanted a 20 year lease at the standard one year lease rate of
$4,500 to justify the $25,000 in repair costs he said he would incur to restore
the cabin he had built but abandoned. The amount Jim was proposing to pay,

The court gets this wrong, stating in its decision that the Trust was to be
distributed equally among Randy, Kathy, Gary and Jim. (Decision, p. 2-3.)

2
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$90,000, was far below the Fair Market Value appraisal of $227,500.
(Declaration of Cary Vogel Re: Supplemental Memorandum in Opposition to
James Green and Jeanne Green's Motions for Partial Summary Judgment
(Vogel Declaration), p. 2.) Gary and Kathy fully supported Jim's decision to
retire on the family property because of concerns about Ralph and Jeanne's
health, but did not support his request for a 20-year lease. Jim immediately
told Gary and Kathy he had decided not to pursue retirement on the family
property. (R. p. 44-47, para. 51-56; Affidavit of Gary Green in Opposition to
James Green and Jeanne Green's Motion for Partial Summary Judgment
(Gary Green Affidavit), para. 3-6; Lefor Affidavit, para. 11, 13, Exhibit A, p.
18-20.)
On April 2, 2010, the annual board meeting was held. (Decision, p. 3.)
Ralph and Jeanne stated they wanted the property to go to their children
because they had made a commitment to Jeanne's father to keep the
homestead property in the family for his descendants. (Hull Declaration,
Exhibit E, p. 1.)
Discussion was had over Jim's desire to enter into a 30-year lease at
$3,000 per year for the cabin which he had built but abandoned. (Id., p. 7, 8; R.
p. 46-47, para. 60, 64; Lefor Affidavit, para. 15.) Gary, Kathy and Randy were
concerned that giving Jim a long-term lease on valuable lake front property
would be an unequal distribution to one shareholder. (Decision, p. 4.) Since
Jim was now proposing to pay $90,000 in total for a 30 year lease appraised at
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$262,500 fair market value, it was feared he would jeopardize the sub S corp
tax status. (R. p. 47-48, para. 64; Vogel Declaration, p. 2; Affidavit of Dwight
Randy Green in Opposition to James Green and Jeanne Green's Motion for
Partial Summary Judgment (Randy Green Affidavit), para. 5; Lefor Affidavit,
para. 15; Exhibit A.)
At the end of the meeting two bylaws were passed prohibiting selfdealing involving corporate assets with Jim, Ralph, and Jeanne abstaining on
both. (R. p. 47, para. 64; Hull Declaration, Exhibit E, p. 8.)
On July 2, 2010, another board meeting was held to discuss carry over
items. Jim made a presentation outlining a proposal to sell the Property to a
developer. After his presentation Jeanne stated she did not want the Property
sold. She wanted a conservation easement to keep the Property in the family.
All the shareholders agreed to meet with a representative from a conservancy
organization at the next annual board meeting scheduled for April 2011. A
shareholders meeting followed and the two bylaws concerning self-dealing
involving corporate assets were unanimously approved. (R. p. 49·50, para. 68;
Lefor Affidavit, para. 21, Exhibit D, p. 6·7.)
A special shareholders meeting was held on October 22, 2010. (Decision,
p. 4.) At the meeting, the bylaws were amended to reduce the number of
directors from six to three. (Id.) Jeanne, Ralph and Jim together controlled
70% of the Corporation. (Id.) Ralph, Jeanne and Jim were then elected to the
board of directors. (Id.) This had the effect of removing Gary, Kathy and Randy
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from the board of directors. Ralph and Jeanne's stated purpose for the meeting
was to grant Jim's lease. (Hull Declaration, Exhibit F, page 3.)
On January 13, 2011, a directors (only) meeting was held in which
shareholder leases for 39 years at $10 per year were approved for a total of
$390. Jeanne was present but lying on the couch in pain after a fall. (R. p. 54,
p. 83; Declaration of Counsel in Opposition 11/4/2014, Exhibit A, Deposition of
James Green, Minutes of the 1/13/11 Board Meeting, p. 108, 1/18/2011 email,
p. 208.) This lease was significantly below the Fair Market Value of $297,500
for a 39 year lease on lakeshore property. (R. p. 54, para. 83, 87; Vogel
Declaration, p. 2.)
In February of 2011, Jim hired Steve Klatt for consultation regarding
zoning permits to remodel the cabin he had quitclaimed to the Corporation in
2005. Jim actually did not purchase the cabin until July 9, 2011, when he paid
approximately $13,000 for it. (R. p. 55, para. 90; p. 62, para. 128; Declaration
of Counsel in Opposition 11/4/2014, Exhibit A, Deposition of James Green p.
36-37, 54-55.)
In about March of 2011, Klatt also began working for the Corporation.
(Declaration of Counsel in Opposition 11/4/2014, Exhibit B, Deposition of
Steven Klatt, 10/21/14, p. 252.) Klatt provided management services,
professional consultation and advice to the Corporation. (Decision p. 5.)
Klatt described his duties as dealing with lessees of the Corporation's
property, managing the leased sites and the leases, dealing with Bonner
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County and issues regarding potential entitlements applicable to the Property
and arranging consultations with conservancy groups who might be potential
holders of a conservation easement on portions of the Corporation's property.
(Decision, p. 5.)
Klatt testified that he consults with people on land issues, primarily
with Green Enterprises. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit
1, Deposition of Steven Klatt, 2/12/2014, p: 11.) Klatt earlier had another
consulting service for project management in construction. (Id.) At the time
of this deposition Klatt had four projects other than Green Enterprises, two of
them being planned unit developments (PUD), one was a coffee shop, and one
was an agricultural pond. (Id., p. 13.)
Klatt testified that he had interacted with Ralph and Jeanne when he
was a county commissioner (1994-1996) and thereafter saw them by chance
while shopping in town. (Affidavit of Counsel in Opposition 9/17 /0214, Exhibit
1, Deposition of Steven Klatt, 2/12/2014, p. 25-27.) Kathy does not remember
her parents ever mentioning Klatt, and she viewed him apprehensively as
someone who would try to take advantage of her parents. (Le for Affidavit, para
49.) Likewise, neither Gary nor Randy had ever heard their parents talk about
Klatt. (R. p. 56, para. 99.)
Klatt testified he met with Ralph and Jeanne at their home in late
February or March of 2011. Klatt immediately sent an email to Jim stating
he had a good meeting with Ralph and Jeanne and that they had agreed to his
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ideas. (Declaration of Counsel in Opposition 11/4/2014, Exhibit D, 2/25/11
email.) Then Klatt began to see Ralph and Jeanne frequently. (Declaration
of Counsel in Opposition 11/4/2014, Exhibit B, Deposition of Steven Klatt,
10/21/14, p. 234.) Klatt lived just six miles away, and would go to Ralph's
house or the corporate property an average of three times a week. (Id.)
Very shortly after coming on the scene, Klatt initiated a review of Ralph
and Jeanne Green's estate plans, and Klatt gave different reasons for it. In a
letter to Gary and Kathy, Klatt stated he contacted the new estate attorney,
Richard Wallace, after asking Ralph and Jeanne if they had reviewed their
estate planning recently in light of changing estate laws and based on his
opinion that conservation easements were a rigid approach for resolving estate
taxes. (R. p. 56, para. 94; Declaration of Counsel in Opposition, 11/4/2014,
Exhibit C Deposition of Steven Klatt, 2/12/14, March 14, 2011 Letter, p. 223.)
Richard Wallace contradicted that explanation. Richard Wallace
testified he was contacted by Klatt because of a dispute in the family over a
conservation easement with Ralph and Jeanne, stating Jim was in favor of a
conservation easement and Gary, Randy, and Kathy were in opposition.
(Affidavit of Counsel in Opposition 9/17/2014, Exhibit 2, Deposition of Richard
Wallace, p. 13, 35.)
However, Klatt's claim to Wallace of family conflict over a conservation
easement was contrary to the fact that a meeting with a conservation
organization had not yet occurred. Further, Jim was the only family member
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on record against conservation easements, having stated his opposition to them
multiple times. (R. p. 41, 50-51, para. 39, 71, 72.) Nevertheless, Klatt stated
that with Ralph and Jeanne's encouragement, he researched attorneys and
met with Rich Wallace, an estate planning attorney from Coeur d'Alene, and
set up a meeting for Wallace to meet at Ralph and Jeanne's home to go over
their wills. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit 1, Deposition
of Steven Klatt 2/12/14, p. 98-99.)
Before Ralph and Jeanne had met with Wallace and signed an
agreement for him to work on their estate, Klatt billed the Corporation on
March 24, 2011, for transferring Ralph and Jeanne's estate documents to
Wallace. (Declaration of Steve Klatt (Klatt Declaration), Exhibit A, Invoice #2,
3/2011, p. 11.)
Gary, Kathy and Randy were unaware Klatt was coordinating and
transferring their parents personal estate documents to Wallace. They were
concerned about the effects the 39 year lease offers at $10.00 per year they had
just received would have on the integrity of the S Corp status and potential tax
penalties. (R .p. 58, para. 109; Hull Declaration, Exhibit E, p. 68-77; Randy
Green Affidavit, para. 14-15; Gary Green Affidavit, para. 10.)
On April 17, 2011, Jim sent an email to Gary, Kathy, and Randy stating
he had signed a lease for 39 years at $10 per year. (R. p. 58, para. 107-108;
Lefor Affidavit, para. 57, Exhibit H, p. 166-168; Randy Green Affidavit, para.
19.)
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On April 18, 2011, based on IRS tax concerns and the Corporation's
future financial wellbeing, Gary, Kathy, and Randy authorized their attorney
John Finney, to send a letter to the tenants of the Corporation. (Decision, p. 5.)
The letter informed them of the concern involving Ralph and Jeanne, and
advised that long term leases between tenants and the Corporation could be
questioned until concerns regarding their legal capacity and competency to
negotiate new leases were resolved. (R. p. 58, para. 109; Decision, p. 5; Hull
Declaration, Exhibit G, p. 86; Randy Green Affidavit, para. 23; Lefor Affidavit,
Exhibit A, 4/8/09, Alan Ruben Letter.)
On April 22, 2011, a series of emails were sent to and from Klatt. They
begin with him confirming the meeting with Richard Wallace, Jim, Ralph and
Tevis Hull. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit 1, Deposition
of Steven Klatt, 4/22/2011 email.) He also inquires to Tevis Hull whether they
want to have a corporate strategy meeting just beforehand. Jim responds
"[t]hat works out nicely" and then inquires if notice has gone out to Randy,
Kathy and Gary that next week's meeting is cancelled. (Id.) Klatt responds
that he has a call into Tevis Hull to discuss the cancellation n9tices because he
has questions about the technicalities of cancelling a board meeting and then
convening a special meeting, "if that's what we were planning to do." (Jd.)
Shockingly, Jim then tells Klatt that he is distressed by Ralph's
comment regarding Finney's letter to the tenants that Ralph would be willing
to "forgive and forget."

Klatt responds that Jim should not be too distressed
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and a significant effort is being made right now to prevent these three yahoos
(Gary, Kathy and Randy) from ever having control of the family property.
Significantly, at this point Klatt had never met Gary or Kathy and Ralph and
Jeanne had not yet met with Richard Wallace.
From:

GreenJim@synthes.com [mailto:Green.Jim@synthes.com]

Sent: Friday, April 22, 201111:59 AM
To: skmidas@sandpoint.net
subject: RE: Meeting - Green estate planning
Thanks Steve.
Talked with my Dad and was little distressed by his comment that he'd be willing to "forgive and forget". The
implication is I could end up with some pernicious people as partners who certainly don't have this philosophy.
In fact, I can hear them sharpening their flaying knives in anticipation of gettlng control.
Jim

·-···--···-·#____ .,.___ ._______ ........-·-·--·--- ---·----- . .,...... -#·· ....

From:
Sent:
To:
Subject:

Steve Klatt [skmidas@sandpoint.net]
Friday, April 22, 20112:12 PM
'Green.Jim@synthes.com'

RE: Meeting - Green estate planning

Jim> f'm about to send out cancellation notices, but I want to encourage you to not get too distressed about
Ralph thinking of a "Forgive and Forget" policy in some hope of general family harmony while your mom is alive.
Allowing this episode to be water under the bridge somed;ay before too long does not mean a significant effort is
not made right now to prevent these three yahoos from ever having control of the family property. That will be the
counsel next Friday from Tevis, Rich Wallace and me, I do believe.
·
We're on with Tevis at 8:30, followed by Rich at 10am.
I've been encouraging Ralph to be tolerant of this episode of his children's stupidity and meanness, just so he
doesn't brood continually on it and upset them both. No one needs.that at 87 years old. Allowing some tolerance
does not mean closing your eyes to the personality traits exhibited by this latest shenanigan.
It's all very disturbing right now, but putting up sideboards for the future is what we'll be discussing next Friday.
Hang in there - sk

Affidavit of Counsel in Opposition 9/17/2014, Exhibit 1, Deposition of Steven
Klatt, 4/22/2011 email.3
On April 26, 2011, Ralph and Jeanne met with Dr. Carlson and
requested his opinion regarding their legal capacity to negotiate business

3 The order of emails have been reversed from the trail appearing m the
exhibit.
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contracts. Dr. Carlson stated in his letter that Jeanne was found to have
moderate memory impairment in January 2010 based on problems with word
finding, balancing a checkbook, and following her medications during 2009.
But he believed both Ralph and Jeanne to have the legal capacity to make
financial decisions on their own behalf. (Lefor Affidavit, Exhibit I, p. 169-171.)
On April 29, 2011, a board meeting was held to discuss the shareholder
lease offers for 39 years at $10.00 per year. On the same day, Klatt sent a letter
to Gary, Kathy, and Randy explaining the board had met and voted to
withdraw their lease offers. He stated they would be receiving a revised
shareholder lease within two weeks to conform to Subchapter "S" rules. On
June 14, 2012, Klatt explained the lease offers were withdrawn on advice of
the corporate accountant, Rob Chatters, because they were unequal SCorporation disbursements.

(Affidavit of Counsel in Opposition 9/17/2014,

Exhibit 1 Deposition of Steven Klatt, 2/12/14, p. 38 & 121; Declaration of
Counsel in Opposition 11/4/2014, Exhibit A, April 29, 2011 email.)
Following the board meeting held at their home on April 29, 2011, Ralph
and Jeanne met for the first time with the estate planning attorney that Klatt
had found, Richard Wallace (who prepared all estate planning related
instruments from this point on). (Decision, p. 5.) Jim, Klatt and Hull were
present at that meeting. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit
2, Deposition of Richard Wallace, 2/13/14, p 18, 21-26.)

Jim testified at his

deposition that he commiserated with his parents about what became known
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as the "Finney letter," but failed to share his criticisms with his parents about
their inability to run the Corporation. (Declaration of Counsel in Opposition
11/4/2014, Exhibit A, Deposition of James Green, p. 101.)
At his deposition Richard Wallace went over his notes from the April 29,
2011, estate planning meeting. Based on his notes, it appears that Jim told
Wallace that Gary, Kathy, and Randy should not receive anything more from
their parents. It also appears that Jim (falsely) told Wallace that Gary, Kathy
and Randy were opposed to a conservation easement. (Affidavit of Counsel in
Opposition 9/17/2014, Exhibit 2, Deposition of Richard Wallace, p. 26-28.)
Wallace testified that Ralph and Jeanne were motivated throughout his
representation to modify their Trust based on their belief that Gary, Kathy,
and Randy were opposed to a conservation easement. (Id., Exhibit 2,
Deposition of Richard Wallace, p. 37-38.)
On May 10, 2011, Ralph and Jeanne revoked their durable powers of
attorney granted to Gary and executed new ones naming Jim as their agent.
(Declaration of Richard P. Wallace in Support of James Green's Motion for
Partial Summary Judgment (Wallace Declaration), Exhibits B, C & D.)
On June 2, 2011, the board approved new shareholder leases for 39 years
at $4,050 per year. Jim and his wife Barbara signed the revised shareholder
lease on June 5, 2011. The total price of the revised shareholder lease was
$157,950. The total Fair Market Value of the lease was $297,500. (R. p. 59,
para. 115; Vogel Declaration, p. 2; Randy Green Affidavit, para. 24.)
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On June 7, 2011, Ralph and Jeanne executed the Third Amendment to
the Trust which removed Gary as successor trustee and replaced him with Jim.
(Vv allace Declaration, Exhibit E.) Gary was not notified of his termination as
-

was required. (Hull Declaration, Exhibit B, p. 34.)

Gary, Kathy and Randy

did not learn of the change until December 19, 2012. (R. p. 60, para. 118-120.)
Jim knew of his new status and went along with it. (Declaration of Counsel in
Opposition 11/4/2014, Exhibit 1, Deposition of James Green, p. 193, 199-200.)
On June 23, 2011, Ralph and Jeanne executed the Fourth Amendment
to the Trust. This amendment provided that if all the children have agreed in
writing to a conservation easement for the Property within 12 months of the
surviving grantor's death, then the assets of the Trust would be divided equally
between the children of the gr antors, otherwise the Property would go to three
charities. (Vv allace Declaration, Exhibit F.) A Fifth Amendment was executed
which simply revised the first paragraph of the Trust to clarify it was the fifth
time the Trust had been amended. (Decision, p. 7.) Neither Gary, Kathy nor
Randy were notified of these amendments. (R. p. 60, para. 120.)
Jim and Klatt admitted they were aware of the Fourth Amendment.
(Declaration of Counsel in Opposition 11/4/2014, Exhibit A, Deposition of
James Green,

p. 136.)

In fact, Klatt testified at his deposition that he

discussed the Fourth Amendment with Ralph and told him it was a reactionary
position to take and there was a better approach. (Id., Exhibit B, Deposition
of Steven Klatt, 10/21/14, p. 204.) Klatt stated in his deposition he had
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discussions with Ralph about the trust amendments requiring a conservation
easement on the family property. In conjunction with these discussions, Klatt
stated Ralph was very stressed over the thought of not dividing the Property
equally because it had been his and Jeanne's life-long desire that the Property
would be shared equally by all family members. (Id., Exhibit B, Deposition of
Steven Klatt, 10/21/14, p. 202-205, 226; Affidavit of Counsel in Opposition
9/17/2014, Exhibit 1, Deposition of Steven Klatt, 2/12/14, p. 129.)
Jim had been outspoken about his opposition to a conservation easement
for a number of years. In 2007 he compiled a 600 page book of articles opposing
conservation easements. He also sent multiple emails in 2010, and then less
than two weeks before the meeting with the estate attorney on April 29, 2011,
Jim sent a letter to Gary, Kathy, and Randy stating his worst fear was the
possibility of Ralph and Jeanne gifting their shares to a conservancy
organization. (R. p. 41, 50-51, 58, para. 39, 71-72, 108; Declaration of Counsel
in Opposition 11/4/2014, Exhibit A, Deposition of James Green, April 17, 2011
email, p. 120-121.)
For several years Jim had expressed concerns about Ralph and Jeanne's
competency to manage the Property. In 2007 he sent a letter to Randy stating
he rarely visited Ralph and Jeanne because he could not tolerate seeing the
deterioration in the Property. On July 9, 2010, Jim sent a letter to Gary,
Kathy, and Randy expressing concern about the significant decline in their
mother and his observation that he was witnessing a "slow motion train
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wreck." In 2011 Jim included Gary, Kathy, and Randy as also lacking the
competency to manage the Property when he wrote to Klatt that the family
"lacked the culture, competence, and capital" to keep the property intact. Jim
reiterated his concerns about Ralph and Jeanne's decline again one month
later in a letter to Klatt when he described Jeanne as becoming "more infirm
and his father more aged." (Declaration of Counsel in Opposition 11/4/2014,
Exhibit A, Deposition of James Green, 1/18/07 email, p. 97-98, 7/9/10 email, p.
102, 3/29/11 email, p. 118, 4/7/2011 email p. 119.)
Jim used Ralph and Jeanne's declining health and promises to move to
the Property to be there to care for them as a method for obtaining a long-term
lease significantly below Fair Market Value and a partial renovation of the
cabin he had abandoned. Ralph stated in the September 9, 2011, shareholder
meeting the repairs included a new roof, deck, water system, and windows. (R.
p. 63-65, para. 134-135; Lefor Affidavit Exhibit K, Transcript of Shareholders
Meeting, 9/9/11, p. 29.) Kathy contacted Adult Protective Services in
September 2011 to report, inter alia,

what she saw as Jim's financial

exploitation of Ralph and Jeanne based on promises which he had not fulfilled
to move to the Property and care for them. (R. p. 67, para. 144.)
On September 9, 2011, the Corporation had a shareholder meeting.
(Decision, p. 7.) During that meeting, Jeanne Green withdrew herself from
consideration for Board of Directors and so no longer had a position on the
board, but attempted to continue voting during the meeting. (Decision, p. 7-8.)
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In the annual shareholder meeting Gary, Kathy, and Randy told Ralph,
Jeanne, Jim, Hull, and Klatt that they had never received the revised lease
offer which Jim had received and signed on June 5, 2011. (Lefor Affidavit,
Exhibit K, Transcript of Shareholder Meeting, 9/9/2011, p. 9.)
Given Ralph and Jeanne's desire for a conservation easement, after the
shareholder and director meetings on September 9, 2011, Kathy, Gary, and
Randy met with Eric Grace and Kyler Wolf of the Clark Fork Pend Oreille
Conservancy Organization (CFPOC). Jeanne wanted to stay for the meeting
but Ralph would not let her attend. Jim did not attend because "he had heard
it all before." (R. p. 65-66, para. 136-137, 143.) During the meeting Gary asked
Eric and Kyler to expedite the Letter of Intent (LOI) so that Jeanne would
know she got her desired conservation easement. Klatt was appointed as
communicator between the family members and CFPOCO. Eric and Kyler said
all shareholders would need to sign the LOI. (R. p. 67, para. 143 145, 146.)
Six days later, on September 15, 2011, Eric sent the LOI with signature
lines for the directors, omitting signature lines for Jeanne, Kathy, and Gary.
(R. p. 65-67, para. 143, 145, 146.) On September 23, 2011, Kathy called Eric

with CFPOCO to inquire about the change in signatures. She expressed
disappointment that she and especially her mother, Jeanne, were not listed as
signers on the LOI. (R. p. 67-68, para. 147.)

Although Randy, as the newly

elected director, was asked to sign the LOI, he did not receive notice about the
change from the other directors, Hull, or Klatt. (R. p. 68, para. 148-149.)
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Klatt testified Ralph was angry with Gary and Kathy because they had
not signed the LOI. (Declaration of Counsel in Opposition 11/4/2014, Exhibit
B, Deposition of Steven Klatt, 10/21/14, p. 225-227.) Klatt was surprised that
Gary and Kathy were not required to sign the LOI because he understood
CFPOCO wanted everyone to sign the LOI to avoid a family feud. Klatt stated
he did not do anything to correct Ralph's false belief that Gary and Kathy were
refusing to sign the LOI. (Id. p. 228-229.)
Based on Randy's concern, on October 12, 2011, Klatt sent a letter to
Hull for a legal opinion regarding the change from requiring all shareholders
to sign the LOI to just the directors. (Declaration of Counsel in Opposition
11/4/2014 Exhibit A, Deposition of James Green, October 12, 2011 email p.
146.) Then two days later John Magnuson, introducing himself as the attorney
for Ralph, Jeanne, and Jim, sent a letter to John Finney, the attorney for Gary,
Kathy, and Randy, stating that Eric Grace asked for a response to the LOI by
October 15, 2011. (Id., Exhibit A, Deposition of James Green, October 14, 2011
Letter, p. 147-148.) He also stated in the letter Jim and Ralph were prepared
to sign the LOI. (Id.) Eric Grace stated in his deposition that there was not a
deadline for signing the LOI. (Declaration of Counsel in Opposition 11/4/2014
Exhibit E, Deposition of Eric Grace, 2/10/14, p. 61.)
On October 19, 2011, in a confidential memorandum to the CFPOCO
Board, Eric Grace stated that the Corporation had recently removed Jeanne as
an officer and some of the shareholders/children had initiated a process to have
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her declared incompetent. (Magnuson Declaration, Exhibit D, 10/19/2011
Memorandum.) In fact no such legal proceeding existed.
After the September 9, 2011, meeting with the CFPOCO, Klatt, as the
Corporation's facilitator for a conservation easement, met several times with
Eric Grace. (Affidavit of Counsel in Opposition 9/17/2014 Exhibit 1, Deposition
of Steven Klatt, 2/12/14, p. 168-170; Declaration of Counsel in Opposition
11/4/2014, Exhibit B, Deposition of Steven Klatt, 10/21/14, p. 246-247.) In his

deposition Klatt stated while he could not recall the specifics, he probably told
Eric Grace about the John Finney letter from April 18, 2011. (Affidavit of
Counsel in Opposition 9/17/2014 Exhibit 1, Deposition of Steven Klatt, 2/12/14,
p. 168-169.) Klatt "pressed"Eric Grace for a decision from the CFPOCO board
about whether the conservancy organization would want to be involved with
the Green family since there was dissention within the family and possible
litigation. (Id., p. 168.) Klatt also testified that he most likely advised Eric
Grace who the problem children were (Gary, Kathy and Randy), consistent
with his yahoos comment to Jim months earlier. (Id. p. 169.)
Klatt also admitted in his deposition that he never heard Gary, Kathy,
or Randy state they would not support a conservation easement (but Klatt was
well aware of Jim's concerns). (Declaration of Counsel in Opposition 11/4/2014
Exhibit B, Deposition of Steven Klatt, 10/21/14, p. 223.)

However, the

CFPOCO confidential memorandum states that there are serious concerns
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with the conservation easement from minority shareholders. (Magnuson
Declaration, Exhibit D, 10/19/2011 Memorandum.)
In a letter dated October 26, 2011, Eric Grace of the CFPOCO withdrew
the Letter of Intent for the Property. (Decision, p. 8.)
Two days later, on October 28, 2011, the Sixth Amendment was
amended to change its distribution upon the death of the surviving spouse from
an equal division between the children to 100% to Jim. (W'allace Declaration,
Exhibit G.)

The amendment expressly stated that "It is the settlors desire

thatGARYL. GREEN, KATHYL. LEFOR, andDWIGHTRANDYGREENbe
omitted as beneficiaries of this trust and desire that they take nothing under
this trust." (Id., Exhibit G, p. 2.) At the same time Ralph and Jeanne each
executed pour over wills adding anything not already in the Trust to the Trust.

(Id., Exhibits H & I.) Gary, Kathy and Randy did not learn of the Sixth
Amendment to the Trust until December of 2012. (R. p. 70, para. 161.)
In his declaration, Wallace states that before the execution of the Sixth
Amendment in October, Ralph told him that "he and Jeanne were frustrated
and tired of the process of dealing with Gary, Kathy, and Randy. Ralph advised
[him] to prepare a Sixth Amendment giving everything to Jim, because Ralph
and Jeanne were worried about the other children and thought that Jim was
best able to follow his parents' wishes." (Decision p. 9.)
Wallace also declared that he did not discuss the preparation, execution
or subject matter of the Third, Fourth, Fifth or Sixth Amendments or the last
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wills and testaments with Jim, and he did not take guidance from Jim or
anyone other than Ralph and Jeanne. Further, Jim was not present when any
of the above documents were executed. (Decision, p. 9-10.)
Wallace declared that when the Sixth amendment was executed Ralph
and Jeanne confirmed to him that it reflected their intentions and desires.
They manifested no appearance of being under the influence of any third party
when they executed the document in his presence. (Decision, p. 10.)
Finally, Wallace testified that at the time Jeanne signed the Sixth
Amendment " ... she was failing. You know, physically failing. She was
noticeably failing."(Affidavit of Counsel in Opposition, Exhibit 2, Deposition of
Richard Wallace, p. 85-86.)
During this time, Gary, Kathy and Randy were concerned that their
mother was not getting proper medical care and Jim had not moved to the
Property as he had promised. (R. p. 70, para. 165; Lefor Affidavit, Exhibit K,
9/9/2011 Shareholders Meeting Transcript, p. 23.) On February 13, 2012, they
filed a petition for appointment of an independent and professional guardian
and conservator over Jeanne asserting she was incapacitated. (R. p. 138.) On
August 28, 2012, the magistrate entered an Order of Dismissal after
determining that Jeanne was not an incapacitated person under the statute
and neither a guardianship nor a conservatorship was appropriate. (R. p. 138.)
However, the examining physician's report concluded that Jeanne was

cognitively impaired, but not to such a degree as to lack sufficient
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understanding or ability to make or

communicate responsible decisions

concerning her person. (Magnuson Declaration, Exhibit P, p. 3 (emphasis
added).)
On October 1, 2012, Jim sent a letter to the conservancy organization,
Inland NW Land trust, which the Corporation was working with after
CFPOCO withdrew from negotiations, stating due to Jeanne's health issues
the conservation easement had been put on hold. (Declaration of Counsel in
Opposition 11/7/2014 Exhibit A, Deposition of James Green, 10/20/14, October
1, 2012 letter, p.150.)
Less than two months after the magistrate determined that Jeanne was
not an incapacitated person, on October 15, 2012, Jeanne's doctors opined in a
letter that Jeanne could no longer make her own medical decisions and needed
to enlist her power of attorney. Ralph assumed responsibility under Jeanne's
Durable Power of Attorney, and then Jim assumed responsibility as the
successor attorney-in-fact for Jeanne when Ralph passed away. (R. p. 74, para.
186-187.) (Declaration of James Green, 10/25/13, para. 10-12, Exhibit D, Dr.
Burgstahler/Dr. Cope Letter, 10/15/12, p. 30.)
Earlier, on May 29, 2012, Gary, Kathy and Randy filed a derivative
action against the Corporation, Ralph, Jim and Barbara (Jim's wife) alleging
breach of fiduciary duties, conversion, self-dealing and conflict of interest. (R.
p. 139.) Pursuant to a stipulation, the case was dismissed without prejudice
on January 9, 2013.

(R. p.

139.)

However, this dismissal came after a
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settlement was reached via mediation which, inter alia, reduced Jim's lease to
three years. (Declaration of Counsel in Opposition 11/7/2014, Exhibit A,
Deposition of James Green, p. 44.)
Also in 2012, Jim, Ralph and Jeanne's special representative initiated
an action pursuant to the Trust and Estate Dispute Resolution Act (TEDRA).
On December 19, 2012, a non-judicial resolution agreement was filed with the
magistrate court. (R. p. 138.) It was signed by Ralph, Jim as trust
remainderman,

and a special representative appointed pursuant to LC.

section 15-8-305 to represent the interests of Jeanne, who was incapacitated.
(R. p. 138.) The agreement provided for the sale and distribution of shares of

the Corporation, the primary Trust Asset, from Ralph and Jeanne to Jim. (R.
p. 138.) Ralph gave one half of his shares to Jim and sold him the other half
in exchange for a promissory note. Jeanne (through her special representative)
gifted all of her shares to Jim. (R. p. 74-76, para. 197-203.)
A motion to set aside the non-judicial resolution agreement as void was
filed on September 13, 2013, by Gary, Kathy and Randy.

They argued that

the non-judicial agreement was void because it failed to include all parties
(namely, them). (R. p. 136.)

The magistrate denied the motion finding that

pursuant to the Sixth Amendment, Gary, Kathy and Randy were not parties
and therefore were not entitled to notice. (R. p. 143.)
As a result of the Sixth Amendment to the Trust, Ralph and Jeanne's
pour over wills, Jeanne's incapacity, and the TEDRA action, Jim ended up
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owning 70% of the Corporation which owns the Property. Given Ralph's death
and Jeanne's incapacity, Jim shall inherit 100% of Ralph and Jeanne's estates.
The Property is a Century Farm with the original log cabin that the
children's grandfather built for their great-grandmother to patent

her

homestead claim. Jim has already (over) logged the property and removed
historic structures and demolished parts of others. (R. p. 79-80, para. 215,218;
Declaration of Counsel in Opposition 11/7/2014 Exhibit A, Deposition of James
Green, p. 16.) In addition, Klatt stated in his deposition that he had just
facilitated the demolition of three cabins. (Affidavit of Counsel in Opposition
9/17/2014, Exhibit 1, Deposition of Steven Klatt, 2/12/14, p. 18.)
At the annual stockholders meeting held on April 27, 2013, Jim
presented a Possible Development Timeline which could include the sale of the
Property to a developer. (R. p. 77,

para 207; Declaration of Counsel in

Opposition 11/7/2014, Exhibit A, Deposition of James Green, p. 16-17.) At his
deposition, Jim testified that there is no current plan for the Property and
things are basically on hold pending the litigation. (Id. p. 17-19.) At the July
29, 2013, board meeting, Jim stated that all corporate income would be
expended to further his development plans and no distributions will go to
shareholders. (R. p. 80, para. 216.)
Jim testified that his father's dying wish was that Jeanne's desires
regarding the Property be followed. (Id., p. 25-26.) Jeanne's wishes for the
Property (prior to her incapacity) and Jim's response follow:
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Q. And what are or were her wishes that were conveyed to you?

A. She would like it to stay forever the way it was.
Q. Is that what Green Enterprises intends to do with the property?

A.No.

Id., p. 26, ln. 25-p. 27, ln. 5.
In July of 2013, just four months after Ralph's death on March 6, 2013,
Klatt submitted an application for Subdivision/Land Development Review for
280 acres with a minimum lot size of Y2 acre. (Randy Green Affidavit,
Subdivision/Land Application, 7/16/13; Declaration of James Green, p. 4.)
The planned unit development (PUD) was on the same 280 acres that were
designated for a conservation easement. (James Green Declaration~ Exhibit A,
Map for Conservation Easement, p. 7.)
Klatt said he had discussed with Jim a planned unit development of 4050 units and did some preliminary work, but the project was currently
suspended by Jim. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit 1,
Deposition of Steven Klatt, 2/12/2014, p. 19.) Test holes for septic systems for
future development of the Property have been dug. (Id. p. 71-72.)

Klatt

testified that Ralph and Jeanne would have been opposed to a multi-unit
development and they wanted to preserve the Property as it was, and they
never changed their minds about this. (Declaration of Counsel in Opposition
11/4/2014 Exhibit B, Deposition of Steven Klatt, 10/21/2014, p. 206.)
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Richard Wallace testified that based on what Jeanne and Ralph relayed
to him at the signing of the Sixth Amendment, putting a 50-60 unit PUD on
the Property would be inconsistent with their desires, as would selling the
Property after their death. (Affidavit of Counsel in Opposition 9/17/2014,
Exhibit 2, Deposition of Richard Wallace, 2/13/14, p. 70.)

Course of Proceedings
The instant action was initiated by Appellants/Plaintiffs Gary, Kathy
and Randy on September 13, 2013, via the filing of a Verified Complaint for
Declaratory Judgment and Injunctive Relief. (R. p. 34.)
The first count requested a declaration that the disinheritance of Gary,
Kathy and Randy from the Trust and estates of Ralph and Jeanne was the
result of Jim's undue influence and requested that Gary, Kathy and Randy be
restored to their former position of inheritance. (R. p. 81-82.) This Count also
requested that all improper sales and gifting of shares to Jim be returned to
the Trust to be properly distributed (R. p. 82.)
The second count requested a declaration that the TEDRA action was
invalid due to Jim's undue influence over Ralph and Jeanne which resulted in
the sale and gifting of all their shares in the Corporation to Jim. (R. p. 82-83.)
The third count requested a preliminary junction against Jim, inter alia,
preventing him from clearing the Property's forest and demolishing historic
structures to make room to develop the Property; preventing Jim from failing
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to provide adequate healthcare for Jeanne even though he is the sole owner of
all of her assets; and to suspend the corporate voting rights of Jim until it can
be determined whether Jim has a right to those shares. (R. p. 83-85.)
On August 29, 2014, after some but not all discovery had been
completed, Jim filed a motion for partial summary judgment with supporting
declarations. (R. p. 354-357.) On September 4, 2014 (less than 28 days before
the September 29th hearing) Jeanne filed her own motion for summary
judgment but did not file a memorandum or declarations, merely adopting
Jim's. (R. p. 358-360.)
Appellants/Plaintiffs quickly filed their Memorandum in Opposition to
the Defendants' motion for summary judgment with supporting affidavits. (R.
p. 27.) Jeanne filed a reply brief which expanded her grounds for dismissal.
(R. p. 366-369.) Jim filed a reply memorandum as well. (R. p 27.) Jim and
Jeanne also filed joint objections to and motion to strike specific affidavit
testimony of Gary, Kathy and Randy submitted by Appellants/Plaintiffs. (R.
p. 370-384.)
Shortly before oral argument, Appellants/Plaintiffs filed a motion to
continue the hearing. (R. p. 385-387.)

The motion was based on several

grounds, including that Jeanne's motion for summary judgment had not
complied with the 28 day time period required by I.R.C.P. 56(c). (R. p. 385.)
Second, Appellants/Plaintiffs argued that they needed more time for discovery,
to wit, they needed to take the deposition of Jim and complete the already
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begun depositions of Klatt and Hull because the Defendants' motions for
summary judgment relied on their declarations and they were also required to
respond to the objections to the affidavits.

(R. p. 385-387; 389-391.)

The

requests to depose Jim and continue the other two depositions were made prior
to the filings of the motions for summary judgment, but the depositions
themselves had been delayed due to other problems in obtaining discovery.
(R. p. 390.) Among other scheduling problems, Jim was only available on one
day prior to the hearing which was not workable. (R. p. 391.) Also, there had
been a motion to compel discovery from Jeanne in which the hearing had been
postponed for five weeks based on a conflict with Jeanne's counsel's personal
vacation. (R. p. 320.)
The district court granted the motion to continue but ordered that
Appellants/Plaintiffs would pay for opposing counsels' time for the hearing that
day, and for opposing counsel to be present at the depositions conducted by
Appellants/Plaintiffs as a result of the motion to continue. (R. p. 406.)
After

more

depositions

were

taken,

including

that

of Jim,

Appellants/Plaintiffs filed a supplemental memorandum in opposition with
declarations in support, including that of the Plaintiffs'

expert on undue

influence, Bennett Blum, M.D. (R. p. 29.)
Jim and Jeanne each filed supplemental memorandums in support of
their motions for partial summary judgment. (R. p. 29-30.) The Defendants

32

again jointly filed an objection and motion to strike the declaration of Dr. Blum.
(R. p. 424-430.)

At the hearing, Appellants/Plaintiffs requested the opportunity to
respond in writing to the objections to the affidavits they had filed since the
objections had not been noticed up for a hearing that day, which the court
denied. (Tr. 11/18/2014, p. 26-28.) The district court granted the motions and
struck specific portions of the affidavits of Gary, Kathy and Randy, as well as
the entire declaration of Dr. Blum. (Tr. 11/18/2014, p. 30-31, 34-35.)
The court took the matter under advisement and later issued its
memorandum decision and order granting Jim's motion for partial summary
judgment and Jeanne's motion for summary judgment. (R. p. 30.)
The court then issued a judgment which completely disposed of the case,
including entering a dismissal with prejudice of Appellants/Plaintiffs claims
against the Corporation which had originally appeared but which had not even
filed a motion to dismiss or for summary judgment. (R. p. 439.)
Then, counsel for Appellants/Plaintiffs brought a motion to withdraw as
counsel because he had been discharged as counsel and certain financial
responsibilities were not being met. (R. p. 31; Tr. 1/7/2015, p. 64-66.) Even
though the motion was unopposed, the district court denied it. (R. p. 489.)
Appellants/Plaintiffs timely appeal. (R. p. 495-497.)
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ISSUES
I.
Whether the district court erred when it dismissed the case against Jim on
summary judgment.

II.
Whether the district court erred when it struck the deposition of Dr. Blum,
Appellants undue influence expert.

III.
Whether this case should be reassigned to a different district judge
upon remand
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ARGUMENT

I.
THE DISTRICT COURT ERRED WHEN IT DISMISSED THE CASE
AGAINST JIM ON SUMMARY JUDGMENT

A.

Standard of review
A motion for summary judgment may be granted only when there is no

material fact issue and the moving party is entitled to a judgment as a matter
oflaw. Anderson v. City of Pocatello, 112 Idaho 176 (1986).
Those standards require the district court, and this Court upon
review, to liberally construe the facts in the existing record in
favor of the nonmoving party, and to draw all reasonable
inferences from the record in favor of the nonmoving party. In this
process the Court must look to the "totality of the motions,
affidavits, depositions, pleadings, and attached exhibits," not
merely to portions of the record in isolation. Circumstantial
evidence can create a genuine issue of material fact. "[A]ll doubts
are to be resolved against the moving party." The motion must be
denied "if the evidence is such that conflicting inferences can be
drawn therefrom and if reasonable
[people] might reach
different conclusions."

Id., p. 179-180 (emphasis added).

B.

The law concerning undue influence
The law regarding undue influence is well established in Idaho. A will

may be held invalid due to undue influence where sufficient evidence is
presented showing that the testator's free agency was overcome by another.

Wooden v. Martin (In re Conway), 152 Idaho 933, 938-939 (2012).
Generally, undue influence consists of four elements: 1) a person who is
subject to undue influence; 2) an opportunity to exert undue influence; 3) a
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disposition to exert undue influence; and 4) a result indicating undue influence.

Gmeiner v. Yacte, 100 Idaho 1, 6-7 (1979).
The Idaho Supreme Court in Wooden v. Martin, supra, explained what
happens when a fiduciary relationship is involved (as it is here):
However, a rebuttable presumption of undue influence is created
where a beneficiary of the testator's will is also a fiduciary of the
testator. The proponent of the will bears the burden of rebutting
the presumption. Estate of Roll, 115 Idaho at 799, 770 P.2d at 808.
As this Court explained in Roll:
To rebut the presumption, the proponent must come
forward with that quantum of evidence that tends to show
that no undue influence existed. Once that burden has
been met, the matter becomes one for the trier of fact. The
existence of undue influence will be determined
accordingly, and on appeal such determination will only be
disturbed if not supported by substantial, competent
evidence.

Id., 152 Idaho at 938-939.
The Court in Wooden v. Martin, supra, went on to explain that the
evidence relevant to the question of undue influence includes:
the age and physical and mental condition of the one alleged to
have been influenced, whether he had independent or
disinterested advice in the transaction, the providence or
improvidence of the gift or transaction, delay in making it
known, consideration or lack or inadequacy thereof for any
contract made, necessities and distress of the person alleged to
have been influenced, his predisposition to make the transfer in
question, the extent of the transfer in relation to his whole worth,
failure to provide for his own family in the case of a transfer to a
stranger, or failure to provide for all of his children in case of a
transfer to one of them, active solicitations and persuasions by
the other party, and the relationship of the parties.

Wooden v. 1.11artin, 152 Idaho at 939 (quoting Gmeiner, 100 Idaho at 7.).
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Gmeiner discussed at length how an undue influence case can succeed
without direct evidence or even proof of specific acts and conduct of the donee.

Gm.einer, citing the second In re Estate of Randall, 60 Idaho 419,
93 P.2d 1 (1939), does not question the trial court's conclusion
that she had no direct evidence tending to prove Yacte's undue
influence. Rather, citing statements of this Court found in In re
Lunders' Estate, 74 Idaho 448, 454, 263 P.2d 1002, 1006 (1953)
(quoting In re Hannam's Estate, 106 Cal.2d 782, 236 P.2d 208,
210 (1951)),wherein this Court said:
"Direct evidence as to undue influence is rarely obtainable
and hence a court or jury must determine the issue of
undue influence by inferences drawn from. all the facts and
circumstances. Taken singly the facts or circumstances
may be of little weight, but taken collectively they acquire
their proper weight and may then be sufficient to raise a
presumption of undue influence,"

Gmeiner also sets forth in her brief an applicable quotation from
38 C.J.S. Gifts § 67 at 887:
The health, age, and mental condition of the donor may afford
evidence of the exercise of undue influence, and be sufficient
to establish it when considered in the light of other
circumstances. If, at the time of the gift, the donor's mind was
enfeebled by age and disease, even though not to the extent of
producing mental unsoundness, and the donor acted without
independent and disinterested advice, and gift was of a large
portion or all of the donor's estate, and operated substantially
to deprive those having a natural claim to the donor's bounty
of all benefit from the donor's estate, these circumstances, if
proved and unexplained, will authorize a finding that the gift
is void, through undue influence, without proof of specific acts
and conduct of the donee.

Gmeiner, p. 5-6 (emphasis added, internal citations omitted).
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C.

The Appellants presented evidence of all elements of undue influence
While the district court purported to make rulings regarding the four

elements of undue influence, Appellants assert that it simply ignored the
evidence, be it direct or circumstantial, and inferences favorable to
Appellants/Plaintiffs. Most informing is the district court's succinct conclusion
which provides great insight into the district court's feelings about the case:
Essentially, this Court's assessment of all the evidence in this
case is that the three plaintiffs, having fouled their own nest via
their own behaviors vis-a-vis their parents which culminated in
Finney's letter, now seek to blame James Green for the stench.
Decision, p. 32.
Notwithstanding the district court's view, Appellants assert that the
direct and circumstantial evidence presented does establish material fact
issues for each of the elements of undue influence. Appellant will discuss the
four elements in turn, beginning each discussion with a passage from Gmeiner.
D.

A result which appears to be the effect of undue influence
Though generally discussed last in a court's opinion, the
suspiciousness of a particular result sets the tempo throughout.
A result is suspicious if it appears "unnatural, unjust or
irrational." A property disposition which departs from the natural
and expected is said to raise a "red flag of warning," and to cause
the court to scrutinize the entire transaction closely.
On the other hand, apparently unnatural dispositions may be
sufficiently explained. Indeed, the law must respect even an
"unequal and unjust disposition" once it is determined that such
was the intent of the grantor or testator. Thus, for example, the
grantee may be particularly deserving by reason of long years of
care and the fact "that the grantor was motivated by affection or
even gratitude does not establish undue influence." The fact that
the grantor's natural heirs received sizable bequests will make it
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difficult for them to challenge grants to another. And the fact that
the grantor was known to be displeased with those who were
disinherited will serve to explain why they were cut off, whereas
a sudden shift in the object of the grantor's choice coincidental
with the creation of a confidential relation with the new
beneficiary will merit strict court scrutiny.

Gmeiner, p. 7 (internal citations omitted).
The most important factor in this case is the unnatural disposition,

which provides strong evidence of undue influence. The district court goes on
at length throughout its decision about Ralph and Jeanne being displeased by
the Appellants/Plaintiffs and concludes that because of this displeasure they
distributed their estate to Jim.
Viewing the evidence in the light most favorable to plaintiffs,
based on the evidence before the Court, the intent of Ralph and
Jeanne Green to leave the majority of their estate to James Green
is clear, as is the reason for their intent. Plaintiffs have failed to
demonstrate that there is a genuine issue of material fact on this
issue. Without any evidence to the contrary being provided to the
Court by plaintiffs, the Court must respect the intent of Ralph
and Jeanne Green under the Sixth Amendment to the Trust.
Decision, p. 39.
1.

Sheila lost her share in the Property
The problem with the district court's theory is that it fails to account for

Sheila, the developmentally disabled special needs child who also lost her
equal share of the Trust by the Sixth Amendment. It cannot be seriously
argued that Sheila was part of anything that Appellants/Plaintiffs did which
displeased Ralph and Jeanne. She is not a part of this, or any other, lawsuit.
The Sixth Amendment which gave 100% of the estate to Jim, also deprived
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Sheila of what was supposed to be an equal share.

This is a completely

unnatural and unexplained disposition which requires strict court scrutiny
and a trial, rather than summary judgment.
In the original Trust the estate is to be distributed equally between all
children, and the definition of children in that instrument includes Sheila (and
is never changed). While Sheila also is given a house to live in for life unless
she does not use it as her main residence, a plain reading of the Trust
unequivocally shows that it is in addition to, and not in instead of, an equal
share of the estate, which would be 115th. The First Amendment to the Trust
simply changes the residence provision to essentially turn it into a life estate
because even if Sheila does not live there, she gets the income. However, the
amendment does not amend or somehow delete her 1/5 share.
The Second Amendment in 2008 concerning S corp status does not affect
Sheila, nor does the Third Amendment, which changes the successor trustee.
The Fourth and Fifth Amendments, which require as a condition of inheriting
that the children all agree to a conservation easement, necessarily includes
her since it does not change the definition of children.
The big change comes in the Sixth Amendment, where Jim takes 100%
of the estate. It appears the provision for what is basically Sheila's life estate
in her residence remains, but the house itself will go to Jim upon the death of
Jeanne. Most important, Shelia's share of the estate which formerly held 60%
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of the shares in the Corporation which owned the Property (said shares now
being owned by Jim pursuant to the TEDRA action) is clearly gone.
There is absolutely no evidence that Ralph and Jeanne meant to delete
Sheila's equal distribution of the estate, and rather, the evidence is that was
not Ralph and Jeanne's intent. Significantly, the Sixth Amendment, which
expressly omitted Gary, Kathy and Randy, does not mention Sheila. If Ralph
and Jeanne's desire to disinherit Gary, Kathy and Randy was truly
uninfluenced by Jim, then the Sixth Amendment would have split the estate
between Jim and Sheila.
Additional circumstantial evidence comes from what now are
inconsistent Trust provisions. The Trust provides upon the surviving spouse's
death that Sheila must then pay for all expenses on the house such as taxes,
insurance and maintenance. This of course assumed that she would receive
her 1/5 share to cover those expenses. The way it is now, the trust requires her
to pay the expenses, but does not give her a share from which to do so.
Again, the only way the Sixth Amendment makes sense, since it
implicitly deletes Shelia's share while requiring her to pay the upkeep on her
house, is if the idea for it came from Jim. The fact that Richard Wallace was
the scrivener of Jim's idea as delivered via Ralph does not change the fact that
it is clearly not what Ralph and Jeanne wanted.
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2.

Jim is developing the Property
The second result of the Sixth Amendment and the TEDRA action

which gave Jim the controlling interest (70%) in the Corporation which owns
the Property, is that Jim is in the process of preparing the Property for
development even while Jeanne is still alive. He has submitted an application
to put somewhere between 40-60 home sites on the same 280 acres that were
designated for a conservation easement when he signed the LOI. (Declaration
of James M. Green in Support of Defendant James Green's Motion for Partial
Summary Judgment (James Green Declaration), Map for Conservation
Easement, 9/15/11, p. 6.) His actions are contrary to his parents' wishes.
Development is the last thing that Jeanne and Ralph wanted. Jeanne
wanted the Property to remain the same forever, did not want it sold, and did
not want it developed. Ralph wanted what Jeanne wanted.
Wallace testified in his deposition that Jeanne's desires for the Property
had not changed. She and Ralph wanted the Property preserved in its entirety
to stay within the family so the family could use it and their families after
that-that was her dream. Wallace also testified when Jeanne signed the Sixth
Amendment she believed Jim would carry out her wishes. (Affidavit of Counsel
in Opposition, Exhibit 2, Deposition of Richard Wallace, p. 67-70, 81-82.)
Thus, Jim's development of the Property is also a completely unnatural
result of the Sixth Amendment which is evidence the Sixth Amendment (and
TEDRA action) were not the will of Ralph and Jeanne, but what Jim wanted.
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E.

Susceptibility to undue influence
Susceptibility, as an element of undue influence, concerns the
general state of mind of the testator: whether he was of a
character readily subject to the improper influence of others.
Because of inevitable problems in establishing the subjective
state of mind of a decedent, it is said to be the most difficult
element to establish. The court will look closely at transactions
where unfair advantage appears to have been taken of one who is
aged, sick or enfeebled. In particular, the court will manifest
concern for a grantor who has been proven incapable of handling
his or her own business affairs, who is illiterate, or who has
undergone marked deterioration of mind and body shortly before
the grant, or who has suffered the trauma of recent death in the
family. On the other hand, the Court has made it clear that no
presumption of undue influence will arise simply because the
grantor is old, physically infirm or uneducated.

Gmeiner, p. 7-8 (emphasis added, internal citations omitted).
As to this element, the district court actually found that there was a
material fact issue regarding Jeanne's susceptibility to undue influence so
Jeanne will not be discussed further. (Decision, p. 24-25.)
The passage above is correct about susceptibility being a difficult
element to prove. However, it also states the court will look closely when the
grantor has been taken advantage of, and that is exactly what happened here.
The evidence shows that Ralph was taken advantage of for the same reasons
that the evidence shows the Sixth Amendment was an unnatural result.
Ralph wanted what his wife wanted, to wit, the Property to remain as it
was, and he did not get that from the Sixth Amendment. Moreover, there is
absolutely no reason to believe that Ralph wanted to cut Sheila out of her share
and leave her with the responsibility of a house but no money. Yet that is
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exactly what the Sixth Amendment did. In short, the challenged transaction
did not give Ralph what he wanted, but the exact opposite.
Even before the Trust amendments started to change what had been in
place since 1998, Jim was taking advantage of Ralph. Jim convinced Ralph
that he wanted to retire to the Property, and to do so he needed a long term
lease to stake his claim, so to speak.

First,

Jim requested and ultimately

got what the other shareholders did not, to wit, a long term lease of the kind
that Ralph did not offer to other arms length tenants.
Second, Jim was the only shareholder that received the lease for 39
years at $4,050 per year totaling $157,950 when the Fair Market Value for this
lease term was appraised at $297,500. (Vogel Declaration, p. 2.)

Prior to

signing the revised lease Jim had signed a 39 year lease at $10 a year, which
was withdrawn based on concerns by the corporate accountant that the lease
could jeopardize the Corporation's Subchapter "S" status.
Third, as Kathy learned, an undervalued lease given to a shareholder
could be considered a distribution. In that event, Ralph and Jeanne as 60%
owners were entitled to a pro rata distribution which they never received.
Fourth, Jim was able to buy back the cabin he had abandoned and
quitclaimed to the Corporation below fair market value.

There was not

another structure on the Property available to the other children that was
comparable. Jim actually referred to the other cabins as hovels and he has
since demolished them in February of 2014. (R. p. 61-62, para. 127; Affidavit
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of Counsel in Opposition 9/!'7/2014, Exhibit 1, Deposition of Steven Klatt,
2/12/14, p. 18.) Fifth, Jim was able to get the Corporation to fix up the cabin
he had abandoned and let deteriorate to a state of disrepair. (Lefor Affidavit,
Exhibit K, Transcript of Shareholders Meeting, 9/9/11, p. 29.)

It must also be remembered that Ralph was in his late 80s and we know
now within 16 months of his death. While being old and enfeebled may not be
sufficient to establish susceptibility to undue influence by itself, Ralph's age
and health does not have to stand on its own. As explained above, every
transaction Jim had with Ralph for several years was to Jim's advantage and
Ralph's disadvantage, ultimately culminating with the Sixth Amendment
which gave Jim 100% and the TEDRA action in which he was gifted shares of
the Corporation and paid for Ralph's shares with a promissory note.

F.

Opportunity to exert undue influence
This element is the easiest to establish. Very frequently, the
beneficiary will be found to have lived with the testator or
grantor. Nothing much can be made of this fact because while it
points to an influencer who has a better opportunity, the same set
of facts also may suggest that the bequest was natural and the
testator was not unfairly taken advantage of. Which
characterization is correct may best be considered under the
element of" disposition."

Gmeiner, p. 8.
Jim had the opportunity to exert undue influence over his parents.
Since he had claimed to be preparing to retire to the Property and doing things
like work on his cabin, he was around his parents more than the other children.
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Also, Gary, Kathy and Randy were voted off the board in October of
2010, and the record shows that Jim had at least five board meetings in 2011
with Ralph and Jeanne beginning in January. In other words, Jim had access
to his parents on business matters that the other children did not. Jim also
testified that he would commiserate with his parents about the things that
Gary, Kathy and Randy were doing.
Not only did Jim have access to his parents that his siblings did not
share, he also had access to his parents' agents.

For example,

for some

unexplained reason, Jim was present at the first estate planning meeting his
parents had with Richard Wallace. Jim testified that he sat there absolutely
silent. (Declaration of Counsel in Opposition 11/4/2014 Exhibit A, Deposition
of James Green, p. 136.) But Wallace's notes establish that was not the case.
Wallace also testified that at some time before the signing of the Sixth
Amendment, probably in the fall, he called Jim at Ralph's urging, but he
cannot remember why, although it could have been about the Sixth
Amendment. (Affidavit of Counsel in Opposition 9/17/2014, Exhibit 2,
Deposition of Richard Wallace, p. 74-75.) Wallace had a couple of other phone
conversations with Jim, but he cannot recall what they were about. (Id. p. 59.)
Jim was having contact with Wallace that the other children were not.
More important was Jim's access to Steve Klatt. Significantly, Jim
initially hired Klatt, it was only later that Klatt began working for the
Corporation. Then all of a sudden Klatt is telling Ralph and Jeanne to review
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their wills and he finds them an estate lawyer. Klatt, as the new property
manager, is also inexplicably present at the estate planning meeting.
Wallace, when asked whether Klatt called him up and asked him
to remove Gary as trustee, answered that he did not think so but Klatt may
have mentioned something about it.

(Affidavit of Counsel in Opposition

9/17/2014, Exhibit 2, Deposition of Richard Wallace, p. 102.)
Interestingly, Wallace testified that he would send drafts of the Trust
amendments to Klatt, and Klatt would run them by Ralph and Jeanne and
Wallace said Klatt was still pretty much involved in the process. (Affidavit of
Counsel in Opposition 9/17/2014, Exhibit 2, Deposition of Richard Wallace, p.
55-56.)

Wallace testified Klatt would have someone notarize instruments

signed by Ralph and Jeanne and then record them for him. (Id. p. 61.)
Now, Jim is Klatt's boss. (Affidavit of Counsel in Opposition, 9/17/2014
Exhibit 1, Deposition of Steven Klatt, 2/12/2014, p. 69.)

Jim is the majority

shareholder of the Corporation and the president. (Id.)
Klatt is also an officer of the Corporation, having been made corporate
secretary in December of 2012. (Id., p. 20; Declaration of Counsel in Opposition
11/7/2014 Exhibit B, Deposition of Steven Klatt, 10/21/2014, p. 217.)
Quite naturally, the appearance on the scene of a new person who ends
up a donee warrants suspicion. In our case, the new person is not the donee,
but the agent of the donee.
Klatt, a relative stranger, quickly became intimately involved with
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Ralph and Jeanne's estate planning. Then, he (falsely) informs the CFPOCO
that Gary, Kathy and Randy oppose the conservation easement. Klatt then
forces the issue to get an answer on whether the CFPOCO wanted to deal with
the family dissention or not, and of course that answer was not. And now that
Jim has control of the Corporation and the Property and wants to develop it,
low and behold, Klatt just so happens to be a developer.
G.

A disposition to exert undue influence
Under the final requirement, the court "examines the character
and activities of the alleged undue influencer to determine
whether his conduct was designed to take unfair advantage of the
testator." "Disposition," in this sense, must mean more than
simply the performance of acts of kindness accompanied by the
hope of material gain. One factor which assumes critical
importance is whether or not the alleged undue influencer took
an active part in preparation and execution of the will or deed.
The beneficiary of a grantor's largesse will be viewed more
suspiciously if he has been active in encouraging the transfer, in
contacting the attorney or in preparing and typing the documents.
While none of the above factors is per se indicative of undue
influence, it is clear that undue influence is less likely to be found
where it can be shown that the grant was not made at the request,
suggestion or direction of the grantee, where the grantee was not
active in the preparation or execution of the documents, or where
disinterested advice was sought and third parties were informed
of the grantor's intentions.
Another broad area of judicial concern in dealing with the element
of "disposition" is the alleged influencer's attempts at
undermining bequests to the natural heirs. The court will look
closely at situations where the recipient of a deed or bequest has
apparently been responsible for alienating the affections of the
testator-grantor from the other members of his or her family. The
situation is further exacerbated if the grantee has isolated the
grantor from all contact with family or with disinterested third
parties.

Gmeiner, p. 8 (internal citations omitted).
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Jim had the disposition to unduly influence his parents. Jim had been
estranged from his parents for many years. Yet when his parents were in their
late 80s, he renewed the relationship and told them he would move to and
retire on the Property, but he never did.
Jim was on record for years as wanting to develop and/or sell the
Property, but managed to convince his parents he was the only one who would
follow their wishes, though he has (and had) no intention of doing so.
Telling indeed is Jim's email to Klatt where he is distressed that his
father would take a forgive and forget attitude and he was going to end up
owning the Property with his siblings.
Jim was able to alienate the affections of his parents from his siblings.
His parents believed that Gary, Kathy and Randy were for some reason
blocking Jim from being able to retire to the Property. His parents believed
that Gary, Kathy and Randy were against the conservation easement and
caused the LOI to be withdrawn.
There are two radically different ways oflooking at the family situation.
However, it must be remembered that Jim's version, which was bought into
by the district court was only that, his version. That version casts Gary, Kathy
and Randy as the horrible children who antagonized their parents until they
finally disinherited them.
Completely ignored is the other side, which is that Gary, Kathy and
Randy were minority shareholders in an S corp that found itself owning a very
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valuable asset but was not being managed in any sort of businesslike fashion.
Gary, Kathy and Randy were not throwing up road blocks to thwart Jim's
lease. Rather, after consulting with counsel, they were afraid that because
their parents were playing fast and loose with corporate formalities, they could
lose the S corp status and suffer a huge tax liability and/or tort liability,
possibly resulting in the loss of the family homestead.
To further explain, if Jim's undervalued long term lease was considered
a shareholder distribution, then it could be a taxable event, as would the
corresponding pro rata distributions of the other shareholders. Or, the topic
at one of the meetings, was that a Corporation vehicle was being insured under
Ralph's AARP car insurance and there was fear that the Corporation could
wind up being liable. (Lefor Affidavit, Exhibit K, September 9, 2011,
Shareholder meeting transcript, p. 189-220.)
Further, it was Jim who had been estranged from his parents for many
years, Gary, Kathy and Randy had maintained a relationship with them. Gary
was highly regarded by Ralph and Jeanne and they chose him to be their
successive trustee in 1998.

Randy assisted with many repairs to the cabins

and Property, and on several occasions helped put up hay while on his two
week vacation. (Hull Declaration, Exhibit F, October 22, 2010 Shareholders
meeting minutes, p. 78-85.) In 2000, Kathy and her husband were asked by
Ralph and Jeanne to be the property managers which they did for many years.
(Lefor Affidavit, para. 33.)
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From Gary, Kathy and Randy's perspective, Jim had shown up out of
nowhere after his parents reached advanced years (with failing health). Jim
then began making proposals to retire on the family property and was trying
to take advantage of their parents, shown by his request for the long term,
undervalued lease.
Beginning in 2009, Jim wanted a 20 year lease for $90,000 with a Fair
Market Value of $227,500 to justify cabin repair costs (which his neglect had
caused) of $25,000. (R. p. 44-45, para. 52.)

In 2010 he asked for a 30 year

lease for $3,000 per year for a total of $90,000 with a Fair Market Value of
$262,500. (R. p. 48, para.58.) Finally in June 2011 Jim signed a 39 year lease
for $4,050 per year for a total value of $157,950 when the Fair Market Value
was $297,500 for the lease he negotiated for himself. (R. p. 59-60, para. 117.)
(Vogel Declaration, p. 1-3.)
Jim did not consider a pro rata distribution to Ralph and Jeanne to offset
the $139,550 distribution he was receiving from the Corporation. Despite
repeated statements by Ralph that he and Jeanne needed more income, Jim
stated in his deposition he did not even consider a distribution to them. (R. p.
46, para. 68, p. 53, para. 80; Declaration of Counsel in Opposition 11/7/2014,
Exhibit

A, Deposition of James Green p. 64.)

Jim's only thought was a

distribution for himself. Further, as he was a director, Jim had a fiduciary
duty to ensure that the other shareholders received the same lease offer, but
they did not.
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Despite everything that Jim did or did not do, it was the unfavorable
characterization of Gary, Kathy and Randy that stuck. Before Klatt had even
met them, he was referring to them as yahoos in his email to Jim and telling
him they would not gain control of the Corporation. This is despite the fact
that the three of them only had 30% of the shares so they could not control the
Corporation in any event. Then, since it was Klatt who filled Wallace in on the
estate situation of Ralph and Jeanne, Wallace got Jim/Klatt's characterization
of the three yahoos. "And Steven had already filled me in that there was some
big issues-among the family." (Affidavit of Counsel in Opposition 9/17/2014,
Exhibit 2, Deposition of Richard Wallace p. 20, Ins. 20-12.)
Speaking of Richard Wallace, the district court made much out of Ralph
and Jeanne having independent advisors.

Appellants assert that does not

diminish the undue influence here. First, Klatt was by no means independent
as explained above. Second, while Wallace may have thought he was being
directed only by Ralph and Jeanne, he was actually doing what Jim wanted.
We know this because Wallace did not provide for nor disinherit Sheila in the
Sixth Amendment.
In other words, a truly independent professional estate advisor would
have determined Ralph and Jeanne's intent for Sheila, as opposed to doing
nothing regarding her, which was Jim's intent for Sheila. Then, depending on
what Ralph and Jeanne wanted,

Sheila would either be included in the

provision that expressly stated that Gary, Kathy and Randy take nothing (or
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at least not take her share), or would expressly state she would take her share.
As it was, the independent advisor did neither, and therefore inadvertently cut
Sheila out of her share, which cannot be what Ralph and Jeanne wanted.
To conclude, this is a night and day case, with both sides asserting that
they are the reasonable one. This is why the district court needed to let it go to
trial, rather than just making up its mind that Gary, Kathy and Randy were
the problem children and dismissing it.

H. The district court erred by ignoring the circumstantial evidence
Throughout its rulings the district court complained that the
Plaintiffs/Appellants had failed to provide evidence and specific facts in
support of their claim that Jim unduly influenced their parents. For example:
The evidence shifts the burden to plaintiffs to demonstrate,
through specific facts, that there is a genuine issue for trial. They
have failed to meet this burden.

As such, plaintiffs have failed to provide any admissible evidence
that James Green had an opportunity to exert undue influence
over Ralph and Jeanne Green.
Decision, p. 29-30 (emphasis added).
While Appellants assert that they did provide sufficient direct evidence,
they alternatively assert that the district court applied the wrong legal
standard and that circumstantial evidence presented is sufficient to raise
material fact issues and preclude summary judgment.
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As explained above in the standard of review section, generally speaking
circumstantial evidence can create a material fact issue. More specifically, it

can, and most likely will, be the evidence in undue influence cases.
Since the district court applied the wrong legal standard, requiring
specific facts and ignoring the circumstantial evidence in this undue influence
case, the summary judgment must be reversed and remanded so the district
court can use the correct standard.

II.

THE COURT ERRED IN STRIKING THE DECLARATION OF DR.
BLUM, THE PLAINTIFFS' EXPERT ON UNDUE INFLUENCE
Idaho Rule of Evidence 705, Disclosure of facts or data underlying expert
opinion, provides:
The expert may testify in terms of opinion or inference and give
the reasons therefor without prior disclosure of the underlying
facts or data, provided that the court may require otherwise, and
provided further that, if requested pursuant to the rules of
discovery the underlying facts or data were disclosed. The expert
may in any event be required to disclose the underlying facts or
data on cross-examination.
I.R.E. Rule 705.
As mentioned above, Appellants/Plaintiffs filed the Declaration of
Bennett Blum, M.D. Re: Plaintiffs' Supplemental Memorandum in Opposition
to Jeanne Green and James Green's Motions for Partial Summary Judgment
(hereinafter Dr. Blum Declaration). Upon the defendants' joint motion, the
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district court struck the affidavit holding Dr. Blum's opm10ns are not
supported by any fact in the record. (Decision, p. 14.) The district court quotes
almost all of the declaration in its Decision. (Decision, p. 14-15.) Yet the part
omitted by the district court is very important to this issue, so the entire body
of the declaration follows:
1. I have personal knowledge of the matters set forth herein and

if called upon to testify about the same, I could do so competently.
2. I am a Board Certified Psychiatrist specializing in General
Adult Psychiatry and Forensic Psychiatry.
3. A true and correct copy of my Curriculum Vitae is attached
hereto as Exhibit 1.
4. I have been retained by Plaintiffs Dwight Randy Green, Kathy
Lefor, and Gary Green in the above-entitled action.
5. To familiarize myself with the facts of this matter I have
reviewed the materials listed on Exhibit 2 hereto.
6. Based upon my review of the materials listed in Exhibit 2,
experience, education and training, and review of the models
outlined in the American Bar Associations' publication
Assessment of Older Adults with Diminished Capacity-Handbook
for Psychologists, it is my opinion:
a. That almost all individuals are susceptible to being
manipulated; susceptibility can arises from medial, social,
environmental or other contextual factors;
b. That at the times leading up to and including the
disinheritance of the Plaintiffs, Mrs. Jeanne Green was
susceptible to undue influence as a result of a combination of
medical, psychological, social and environmental factors;
c. That at the times leading up to and including the disinheritance
of the Plaintiffs, Mr. Ralph Maurice Green was susceptible to
undue influence as a result of a combination of medical,
psychological, social and environmental factors;
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d. That though paltering, commiseration, and exploiting Ralph
and Jeanne Green's vulnerabilities, James Green, individually
and through use of others in trusted relationships with Ralph and
Jeanne, manipulated and unduly influenced Ralph and Jeanne to
believe that only James Green understood and would carry out
their wishes with respect to Green Enterprises and the. family
property that was held by Green Enterprises. Specifically, James
Green, individually and though use of others in his charge, led his
parents to believe that James Green was the only one of Ralph
and Jeanne's children who would place the property into a
Conservation Easement and that the other children were against
it; that the Plaintiffs thwarted James Green's ability to move onto
the Green property to care for Ralph and Jeanne Green in their
later years; and that the Plaintiffs were trying to assume control
over Ralph and Jeanne's late-in-life planning and security.
e. That at the same time, James Green manipulated the Plaintiffs
to believe that James did not support the creation of a
Conservation Easement on the subject property; that Ralph and
Jeanne did not understand the consequences of the creation of a
Conservation Easement; that he believed Ralph and Jeanne could
not run Green Enterprises; and that he believed Ralph and
Jeanne suffered from mental deficits;
f. That the October 28, 2011 Sixth Amendment of Ralph and
Jeanne's Trust resulting in the Plaintiffs being disinherited and
James Green receiving Ralph and Jeanne's entire estate indicates
a transaction that was the result of James Green's undue
influence over Ralph and Jeanne; that such an amendment was
contrary to all wishes expressed by Ralph and Jeanne-including
just a matter of a few days after what has been characterized as
the worst possible conduct engaged in by the Plaintiffs, which was
a letter calling into question Ralph and Jeanne Green's
competency; and that even at that point, Ralph and Jeanne
wished their estate to be split equally among their children.

Id. p. 1-3.
The materials in Exhibit 2 that Dr. Blum reviewed are as follows:
1. Complaint;

2. Ralph Kennedy Report;
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3. 4/26/2011 Letter-Dr. Carlson;
4. Dr. Wolfe Report;
5. 10/15/2012 Letter to Donna Skow from Drs. Burgstahler and Cope;
6. Affidavit of Kathy Lefor, and exhibits thereto, in Opposition to
Defendants' Motion for Summary Judgment;
7. Affidavit of Gary Green in Opposition to Defendants' Motion
for Summary Judgment;
8. Affidavit of Randy Green in Opposition to Defendants' Motion
for Summary Judgment;
9. Declaration of Steve Klatt in Support of Defendants' Motion for
Summary Judgment;
10. Declaration of James Green in Support of Defendants' Motion
for Summary Judgment;
11. Declaration of Tevis Hull in Support of Defendants' Motion for
Summary Judgment;
12. Declaration of Rich Wallace in Support of Defendants' Motion
for Summary Judgment;
13. Deposition Testimony of Rich Wallace and Exhibits thereto;
14. Notebook of Relevant Documents (presented to counsel at the
deposition of James Green as Document Nos. 1-443);
15 An Index to No. 14, herein;
16. Ralph Green's Death Certificate;
17 APS [Adult Protective Services] Letter;
18. Oct. 20, 2014, Deposition transcript of James Green (Rough
Draft); and
19. Oct. 21, 2014, Deposition testimony of Steven Klatt and
exhibits thereto.
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Exhibit 2 to Dr. Blum Declaration.
The district court began its quote, and what appears to be its
consideration, with paragraph 6(a), and did not include Dr. Blum's professional
qualifications, the materials from the instant case that he reviewed, and the
professional material considered. The district court's ruling follows:
For Blum's opinions to be admissible, there must be reasons, or a
factual basis to support those opinions. Blum's affidavit
completely fails in this requirement. Blum does not set forth one
single fact, one shred of evidence, to support any of his opinions.
Admissibly of an expert's opinion depends on the validity of the
expert's reasoning, and methodology, rather than his or her
ultimate conclusion. Blum's opinion sets forth no reasoning, no
methodology. Blum's opinions are entirely baseless. Blum's
opinions are the epitome of conclusory. Blum's affidavit is proof
that, for a price, any opinion can be obtained. However, simply
spending money on a physician's opinion does not alone make the
opinions admissible. The joint motion to strike Blum's affidavit is
granted.
Decision, p. 15 (internal citations omitted).
First, Dr. Blum does refer to facts in this declaration.

Second, the

additional facts that the district court is looking for are in the materials Dr.
Blum reviewed. It is essentially the record in this case. In addition to simply
ignoring the part of the affidavit with the expert's qualifications and the
materials he reviewed, the court applies a double standard. It believes it has
sufficient materials to dismiss the case on summary judgment, but the expert
cannot render an opinion based on essentially the same materials.
Appellants/Plaintiffs assert this is an abuse of discretion, and the order
striking the declaration must be reversed.
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Additionally, if this Court does not reverse the summary judgment for
the reasons under Issue I, then it should be reversed since the district court
did not consider the expert's declaration and it, along with the other evidence,
is sufficient to raise the required material fact issues.

III.
A DIFFERENT JUDGE SHOULD BE APPOINTED UPON REMAND
As shown above, the district court did not even try and hide its distain
for the Plaintiffs and their cause. The district court did not merely summarily
dismiss the case, it ruled against the Plaintiffs at every turn.
A good example of this is ordering Plaintiffs to pay for opposing counsel's
time attending depositions as a condition of granting a continuance. It is clear
that the court had already made up its mind about dismissing the case and so
it thought additional discovery was a waste.
Another example of the district court's contempt is the notion, first
brought up by counsel for Jeanne but quickly adopted by the district court,
that Appellants/Plaintiffs were being dishonest by claiming they had been
disinherited. "As will be shown, plaintiffs' use of the word "disinherit" is not
the only time the plaintiffs have not been honest with the Court."
Memorandum Decision and Order Denying Plaintiffs' Motion to Compel
Defendant Jeanne Green's Production of Discovery, p. 2. (R. p. 332.)
The theory of the defense and district court is that Gary, Kathy and
Randy could not be disinherited because their parents had gifted them each
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10% of the Corporation decades ago. (Id.) This became a bizarre emperor's

new clothes experience where Plaintiffs were the only ones using the word
disinherit correctly and then were called liars for having done so.
Inherit or disinherit commonly refers to taking, or not taking, after
death.

The gifting of shares of stock was an inter vivos transfer, not an

inheritance. By providing that Gary, Kathy and Randy take nothing from the
Trust upon the surviving spouse's death, they are in fact disinherited,
regardless of whether they may already own stock in the Corporation.
Rather than being a minor point, the court's next tirade about the use
of the term "disinherit" shows the huge problem the court really has with the
Plaintiffs. In ruling on the declaration of Dr. Blum, the district court stated:
[Jeanne's attorney is] right that [Dr. Blum] uses the word
disinherited I think three or four times, and that's inaccurate, but
I think he just copied that over from all the pleadings of the
plaintiffs. From day one in the complaint that was filed, what,
September of 2013 disinheritance is used I don't know how many
times, so it's not surprising that Dr. Blum would be equally
mislead. We're not dealing with disinheritance here. We're
dealing with the difference between whether the plaintiffs think
it is fair that they get ten percent or fair that they get 25 percent,
based-and their fairness claim I guess is based on the alleged
undue influence caused by one of those that would get ten percent
or 25 percent or more, but I can't -well, there's just no way that I
can look at this affidavit and understand what the basis for any
op1mon 1s.
Tr. 11/18/2014, p. 35, Ins. 3-18 (emphasis added).
Again, since the Appellants/Plaintiffs were in fact disinherited, it is not
misleading to say that they were. What is wrong is to criticize the proper use
of the term. More importantly, the district court's characterization of the claim
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is just wrong. The claim is not about fairness, it is about undue influence.
What is really disturbing is that the court's mis-characterization of the claim
occurs at the hearing on the motion for summary judgment after it had read
all the submissions.
Lastly, the district court employs yet another double standard when it
thinks Plaintiffs are being greedy for wanting more than a 10% share, whereas
it does not seem similarly troubled by Jim's machinations to obtain, and battles
to keep, his 70% interest.
In short, Appellants believe that as in Capstar Radio Operating Co. v.

Lawrence, 153 Idaho 411, 424 (2012), "a new judge would provide a much
needed fresh perspective and would eliminate any concern of bias" and
requests that this Court order "that the case on remand be assigned to a new
district judge."
CONCLUSION
Wherefore, for the reasons as stated above, Appellants respectfully
request that the summary judgment be reversed and this matter remanded for
trial before a different judge, or, in the alternative, that it be reversed and
remanded for consideration (by a different district judge) of Defen
summary judgment motion with the proper standard and D . Blu
being utilized.
DATED thisr- /

·-ft--day of January, 2016.
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